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This court has repeatedly decided, that a bill to enforce a 
parol contract for the sale of land cannot be maintained in this 
state, and that part performance will not take a parol sale of 
lands out of the statute of frauds. The statute contains no ex- 
ception in regard to such contracts and it is not for us to 
create exceptions where none exist in the statute : Beaman v. 
Buck, 9 S. & M., 210 ; Box v. Stanford, 13 S. & M., 93. 

For these reasons we think the court below did not err in 
sustaining the demurrer and dismissing the bill. 



Supreme Court of Michigan. 

THE PEOPLE EX REL. THE DETROIT AND HOWELL R. R. CO. v. 
THE TOWNSHIP BOARD OF SALEM. 

It is a fundamental principle in the law of taxation that taxes must he laid 
for a public, and not a mere private purpose. 

A statute authorizing the levy and collection of a tax to aid railway com- 
panies in the construction of their roads, violates this fundamental principle 
and is void. 

A statute which undertakes to confer upon a majority of the voters of a 
township authority to vote a tax, the proceeds of which are to be given to rail- 
way corporations to aid in the construction of roads to run through the town- 
ship, is not an enactment authorized by the taxing power of the state. 

The nature and extent of the taxing power, and the limitations upon it, dis- 
cussed by Coolet, J. 

This was a motion for a mandamus. In 1864 the legislature 
passed an act allowing certain townships to pledge their credit to 
aid in the construction of certain railroads. The electors of the 
townships were authorized to hold meetings to determine what 
amount should be raised for this purpose, and the form, mode of 
issuing, and other particulars relating to the securities by which 
the credit was to be given : Laws of 1864, p. 96. 

Under this act the township of Salem voted aid to the extent of 
five per centum of its assessed valuation ; but the meeting at which 
the vote was taken was irregular for want of sufficient notice, and 
a special act of the legislature was obtained to legalize the same. 
The township board refused to issue the securities voted, claiming 
that the Act of 1864 was in excess of legislative authority, and 
therefore unconstitutional and void, and that the township vote was 
in consequence a nullity. The railroad company thereupon applied 
for a writ of mandamus to compel the delivery of the securities. 

Cooley, J. — I suppose if the legislative act in question can be 
sustained at all, it must be so sustained under the general authority 



488 THE PEOPLE v. TOWNSHIP BOAED. 

of the state to prescribe and determine the objects to be provided 
for, fostered or aided through the expenditures of the public moneys. 
In other words, it must be regarded as an incipient step in the exer- 
cise of the sovereign power of taxation. This power, we are told, 
is not, and from its very nature cannot be, controlled and limited 
by precise and accurate rules, which shall designate and define in 
all cases the particular purposes for which alone moneys may be 
raised, or to which they may be appropriated when raised, or the 
extent of the burden which may be imposed, and it is added that 
upon all these points a broad and uncontrollable discretion is 
necessarily vested in the legislative department of every govern- 
ment. 

It is conceded, nevertheless, that there are certain limitations 
upon this power, not prescribed in express terms by any constitu- 
tional provision, but inherent in the subject itself, which attend its 
exercise under all circumstances, and which are as inflexible and 
absolute in their restraints as if directly imposed in the most posi- 
tive form of words. It is not doubted by any one that the power of 
the legislature to determine for what purposes taxes shall be levied, 
and what districts of territory and what classes of persons and pro- 
perty shall bear the burden, is very broad, and it must be confessed 
that in describing or defining it words are sometimes employed by 
the courts which import an absolute and unlimited discretion, such 
as might exist in an irresponsible government, or in the people, if 
acting in their sovereign capacity, without any written constitution, 
and which consequently could not be brought to the test of any 
restrictive rules. For many purposes these broad and loose defini- 
tions of the power of taxation are not objectionable, but they can- 
not be regarded as careful and precise enough to be tests of consti- 
tutional authority, and whenever they are employed in the law the 
modifications by familiar constitutional principles are always to be 
understood. 

I understand that, in order to render valid a burden imposed by 
the legislature under an exercise of the power of taxation, the fol- 
lowing requisites must appear : 

1. It must be imposed for a public, and not for a mere private 
purpose. Taxation is a mode of raising revenues for public pur- 
poses only, and, as is said in some of the cases, where it is prostitu- 
ted to objects in no way connected with the public interest or wel- 
fare, it ceases to be taxation and becomes plunder : Sharpless v. 
Mayor, 21 Penn. St., 168 ; Grim v. Weisenberg School District, 57 
Penn. St., 433 ; Broadhead v. Milwaukee, 9 Wis. 652. 

2. The tax must be laid according to some rule of apportion- 
ment ; not arbitrarily or by caprice, but so that the burden may be 
made to fall with something like impartiality upon the persons or 
property upon which it justly and equitably should rest. A state 
burden is not to be imposed upon any territory smaller than the 
whole state, nor a county burden upon any territory smaller or 
greater than the county. Equality in the imposition of the burden 
is of the very essence of the power itself, and though absolute 
equality and absolute justice are never attainable, the adoption of 
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some rule tending to that end is indispensable : Weeks v. Milwaukee, 
10 Wis., 258 ; Byerson v. Uttley, 16 Mich., 269 ; Merrick v. Amherst, 
12 Allen, 504. 

3. As a corollary from the preceding, if the tax is imposed upon 
one of the municipal sub-divisions of the state only, the purpose 
must not only be a public purpose, as regards the people of that 
sub-division, but it must also be local, that is to say, the people of 
that municipality must have a special and peculiar interest in the 
object to be accomplished, which will make it just, proper and 
equitable that they should bear the burden, rather than the state 
at large, or any more considerable portion of the state : Wells v. 
Weston, 22 Mo., 285 ; Covington v. Southgate, 15 B. Mon., 491 ; 
Morford v. Unger, 8 Iowa, 82. 

The three principles here stated are fundamental maxims in the 
law of taxation. They inhere as conditions in the power to impose 
any taxes whatsoever, or to create any burden for which taxation is 
to provide ; and it is only when they are observed that the legisla- 
tive department is exercising an authority over this subject which 
it has received from the people, and only then is that supreme legis- 
lative discretion of which the authorities speak called into action. 
No discretionary power in that department is so absolute, and no 
judgment it can pronounce is so conclusive, as to preclude the citi- 
zen's contesting it whenever he believes his righte have been 
invaded by a disregard of any of these conditions. The duty of 
considering such a question is both unwelcome and undesirable, but 
it is not a duty which can be avoided, and we have no disposition 
to postpone its performance. 

I propose first to inquire whether the purpose to be accomplished 
by the act in question is a public purpose, in the sense implied when 
burdens are to be imposed under the legislative power over the sub- 
ject of taxation. 

I do not understand that the word public, when employed in 
reference to this power, is to be construed or applied in any narrow 
or illiberal sense, or in any sense which would preclude the legis- 
lature from taking broad views of state interest, necessity or policy, 
or from giving those views effect by means of public revenues. 
Necessity alone is not the test by which the limits of state authority 
in this direction are to be defined, but a wise statesmanship must 
look beyond the expenditures which are absolutely needful to the 
continued existence of organized government, and embrace others 
which may tend to make that subserve the general well-being of 
society, and advance the present and prospective happiness and 
prosperity of the people. To erect the public buildings, to com^ 
pensate the public officers, and to discharge the public debts, are 
not the sole purposes to which the public revenues may be applied, 
but, on the contrary, considerations of natural equity, gratitude and 
charity, are never out of place when the general good of the whole 
people is in question, and may be kept in view in the imposition of 
the public burdens. The sovereign legislative authority must judge 
of the force of such considerations on a general view of the just and 
proper demands upon the public treasury, and of the ability of the 
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people to provide for all ; and when that authority determines that 
such payments will subserve the public good, the responsibility of 
the legislator for the correctness of his judgment must be to the 
people whose representative he is, and upon whom the burdens he 
imposes must rest. 

Nor has it ever been doubted that where the object of taxation 
was one of general interest to all parts of the state, it was competent 
for the state, instead of assuming the burden directly, and provid- 
ing for it by means of a general state levy, to apportion it among 
the several counties and towns, and to authorize and require them 
to provide for it by local taxation. Our own state pursues this 
course invariably, as regards its general burdens ; in this respect 
following what I understand to be the general sytem of the country, 
and the result demonstrates that it is practicable, wise and expedient 
to make use of the local machinery as the best means of reaching 
all the people without confusion and without exciting discontent. 
There is not only nothing in this course inconsistent with correct 
principles, but, on the contrary, it is in most perfect accord with 
other features of our governmental policy, the general purpose 
being to leave with the local communities in managing the public 
affairs which concern them, the largest possible liberty of action 
which is consistent with the general public order and good govern- 
ment. 

In the present case it appears that the object of the burden is not 
to raise money for a purpose of general state interest. Its object, 
on the contrary, is to create a demand which shall be a burden 
upon a small portion of the state only. On the ground of local 
benefit a small district of the state is to be taxed to encourage a 
local enterprise, which it is supposed will be of such peculiar local 
advantage that this district, rather than the state at large, or any 
greater or smaller portion of the state, should contribute to its con- 
struction. The road, when constructed, is nevertheless to be exclu- 
sively private property, owned, controlled and operated by a private 
corporation for the benefit of its own members, and to be subject to 
the supervision and control of the state only as other private pro- 
perty is, with such few exceptions as the state, in granting the cor- 
porate powers, has stipulated for, in order to secure impartiality in 
the management of its business, and to prevent extortion. Primarily, 
therefore, the money, when raised, is to benefit a private corpora- 
tion, to add to its funds and improve its property ; and the benefit 
to the public is to be secondary and incidental, like that which 
springs from the building of a grist mill, the establishment of a 
factory, the opening of a public inn, or from any other private 
enterprise, which accommodates a local want, and tends to increase 
local values. 

A railroad, however, it is said, is a public highway, and as such 
its construction is a public purpose, which may be accomplished 
through the instrumentality of the sovereign power of eminent 
domain, even when individuals, and not the state, are to own and 
control it This argument is supposed to possess great force, and 
it therefore becomes our duty to examine it with some care. It is 
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true that a railroad in the hands of a private corporation is often 
spoken of as a public highway, and that it has been recognized as 
so far a public object as to justify the appropriation of private pro- 
perty for its construction, but this fact does not conclusively deter- 
mine the right to employ taxation in aid of the road in the like 
case. Reasoning by analogy from one of the sovereign powers of 
government to another, is exceedingly liable to deceive and mislead. 
An object may be public in one sense, and for one purpose, when in 
a general sense, and for other purposes, it would be idle and mis- 
leading to apply the same term. All governmental powers exist for 
public purposes, but they are not necessarily to be exercised under 
the same conditions of public interest. The sovereign power which 
the state possesses is to be exercised only for the general public 
welfare, but it reaches to every person, to every kind of business, to 
every species of property within the commonwealth. The conduct 
of every individual and the use of all property and all rights is 
regulated by it, to any extent found necessary for the preservation 
of the public order, and also for the protection of the private rights 
of one individual against encroachment by others. The sovereign 
power of taxation is employed in a great many cases where the 
power of eminent domain might be made more immediately efficient 
and available, if constitutional principles would suffer it to be resorted 
to ; but each of these powers has its own peculiar and appropriate 
sphere, and the object which is public for the demands of one is not 
necessarily of a character to permit the exercise of another. 

I have said that railroads are often spoken of as a species of 
public highway. They are such in the sense that they accommodate 
the public travel, and that they are regulated by laws with a view 
to preclude partiality in their accommodations. But their resem- 
blance to the highways which belong to the public, which the peo- 
ftle make and keep in repair, and which are open to the whole pub- 
ic to be used at will, and with such means of locomotion as taste, 
or pleasure, or convenience may dictate, is rather fanciful than 
otherwise, and has been made prominent perhaps rather from the 
necessity of resorting to the right of eminent domain for their estab- 
lishment than for any other reason. They are not, when in private 
hands, the people's highways; but they are private property, whose 
owners make it their business to transport persons and merchandize 
in their own carriages, over their own land, for such pecuniary 
compensation as may be stipulated. These owners carry on, for 
their own benefit, a business which has, indeed, its public aspect, 
inasmuch as it accommodates a public want, and its establishment 
is consequently, in a certain sense, a public purpose. But it is not 
such a purpose in any other or different sense than would be the 
opening of a hotel, the establishment of a line of stages, or the put- 
ting in operation of a grist mill, each of which may, under proper 
circumstances, be regarded as a local necessity, in which the local 
public may take an interest beyond what they would feel in other 
objects for which the right to impose taxation would be unquestion- 
able. The business of railroading in private hands is not to be dis- 
tinguished in its legal characteristics from either of the other kinds of 
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business here named, or from many others which might be mentioned ; 
but in the case of Weeks v. Milwaukee, 10 Wis., 242, the Supreme 
Court of Wisconsin justly treated with very little consideration the 
claim of a right to favor, under the power of taxation, the construc- 
tion of a public hotel, though the aid was to be rendered expressly 
" in view of the great public benefit which the construction of the 
hotel would be to the city." The court expressly declared that the 
public could not be compelled to aid such an enterprise from any 
regard to the incidental benefits which the public were to receive 
therefrom. 

The right of eminent domain is a vital right in every government, 
and must often be called into exercise when a special necessity 
demands that the private right in a particular piece of property 
shall give way for the public good. This right, it has been held, 
may be exercised on behalf of railways in the hands of private par- 
ties. But there can be no doubt, I think, that this holding was a 
considerable modification of common law principles, though at the 
same time it must be admitted that it was on such strong grounds 
of necessity and policy, and in view of considerations so entirely 
new as fully to excuse and, indeed, to justify it. No principle was 
older, and none seemed better understood or more inflexible, than 
that one man's property could not be taken under the power of the 
government and transferred to another against the will of the owner ; 
but the state, nevertheless, is allowed to do so in the case of rail- 
roads, under the guise of a convenient fiction, which treats a corpo- 
ration managing its own property for its own profit as merely a 
public convenience and agency. Nothing but an overriding public 
necessity could ever have led the courts to this judgment, for when 
the relations between the proprietors of a railroad and the public 
are examined, we perceive at once that the idea of an agency, in a 
legal sense, is inadmissible. They are public agents in the same 
sense that the proprietors of many other kinds of private business 
are, and not in any other or different sense. To illustrate this I 
might draw many exact parallels, but a single one will be sufficient 
for our purpose. The Michigan Central Railroad Company makes 
a business of transporting persons and property over its road for the 
benefit of its stockholders, but at rates which the state has regula- 
ted, and on the condition which the state has prescribed, of furnish- 
ing impartial accommodations. It does so, moreover, under a char- 
ter from the state, from which it derives its authority, and for this 
charter it has rendered or is supposed to have rendered a compen- 
sation. The hackmen of Detroit make a business of transporting 
persons and property over shorter routes, for their own profit, and 
in like manner at rates which the law regulates, and on the like 
conditions of impartiality. To render the analogy closer, they are 
required to obtain a license from the public authorities to follow 
this calling, and for this license a fee is exacted. Like the railroad 
corporation they supply a public want, and if the former can be 
called a public agency, the latter, it must be conceded, are entitled 
to stand in the same category. 

If we examine the subject critically we shall find that the most 
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important consideration in the case of eminent domain is the neces- 
sity of accomplishing some public good which is otherwise imprac- 
ticable, and we shall also find that the law does not so much regard 
the means as the need. The power is much nearer akin to that of 
the public police than to that of taxation ; it goes but a step fur- 
ther, and that step is in the same direction. Every man has an 
abstract right to the exclusive use of his own property for his own 
enjoyment in such manner as he may choose; but if he should 
choose to create a nuisance upon it, or to do anything which would 
preclude a reasonable enjoyment of adjacent property, the law would 
interfere to impose restraints. He is said to own his private lot to 
the centre of the earth, but he would not be allowed to excavate it 
indefinitely lest his neighbor's lot should disappear in the excava- 
tion. The abstract right to make use of his own property in his 
own way is compelled to yield to the general comfort and protec- 
tion of the community, and to a proper regard to relative rights in 
others. The situation of his property may even be such that he is 
compelled to dispose of it, because the law will not suffer his regular 
business to be carried on upon it. A needful and lawful species of 
manufacture may so injuriously affect the health and comfort of the 
vicinity that it cannot be tolerated in a densely settled neighbor- 
hood, and therefore the owner of a lot in that neighborhood will not 
be allowed to engage in that manufacture upon it, even though it 
be his regular and legitimate business. The butcher, in the vicinity 
of whose premises a village has grown up, finds himself compelled 
to remove his business elsewhere, because his right to make use of 
his lot as a place for the slaughter of cattle has become inconsistent 
with the superior right of the community to the enjoyment of pure 
air and the accompanying blessings and comforts. The owner of a 
lot within the fire limits of a city may be compelled to part with 
the property because he is unable to erect a brick or stone structure 
upon it, and the local regulations will not permit one of wood. Emi- 
nent domain only recognizes and enforces the superior right of the 
community against the selfishness of individuals in a similar way. 
Every branch of needful industry has a right to exist, and the com- 
munity has a right to demand that it be permitted to exist, and if 
for that purpose a peculiar locality already in possession of an indi- 
vidual is essential, the owner's right to undisturbed occupancy must 
yield to the superior interest of the public. A railroad cannot go 
around the farm of every unwilling person, and the business of 
transporting persons and property for long distances by rail, which 
has been found so essential to the general enjoyment and welfare, 
could never have existed if it were in the power of any unwilling 
person to stop the road at his boundary, or to demand unreasonable 
terms as a condition of passing him. The law interferes in these 
cases and regulates the relative rights of the owner and of the com- 
munity, with as strict regard to justice and equity as the circum- 
stances will permit. It does not deprive the owner of his property, 
but it compels him to dispose of so much of it as is essential on 
equitable terms. While, therefore, eminent domain establishes no 
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industry, it so regulates the relative rights of all that no individual 
shall have it in his power to preclude its establishment. 

It is proper, however, to add the remark, even where the neces- 
sity is conceded, I do not understand that the right of eminent 
domain can be exercised on behalf of private parties or corporations, 
unless the state, in permitting it, reserves to itself a right to super- 
vise and control the use by such regulations as shall ensure to the 
public the benefit promised thereby, and as shall preclude the pur- 
pose which the public had in view in authorizing the appropriation 
being defeated by partiality or unreasonably selfish action on the 
part of those who, only on the ground of public convenience and 
welfare, have been suffered to make the appropriation. 

In the case of Ladlee v. Langham, 34 Ala., 311, it was held by 
the Supreme Court of Alabama, that the right of eminent domain 
might be exercised on behalf of mills which ground grain for toll, 
and were compelled by law to render impartial service for all, when 
it could not be for other mills ; and the distinction made is a very 
reasonable one. Except that the necessity is wanting, there would 
be the same justification for the condemnation of lands for stables 
for the public draymen of a city, as for a way for a railroad; the 
like power of regulating the use existing in each case, and the pur- 
pose in one being public in precisely the same sense as in the other. 

But when we examine the power of taxation with a view to ascer- 
tain the purposes for which burdens may be imposed upon the public, 
we perceive at once that necessity is not the governing considera- 
tion, and that in many cases it has little or nothing to do with the 
question presented. Certain objects must of necessity be provided 
for under this power, but in regard to innumerable other objects for 
which the state imposes taxes upon its citizens, the question is always 
one of mere policy, and if the taxes are imposed it is not because it 
is absolutely necessary that those objects should be accomplished, 
but because on the whole it is deemed best by the public authorities 
that they should be. On the other hand certain things of absolute 
necessity to civilized society the state is precluded, either by express 
constitutional provisions, or by necessary implication, from provid- 
ing for at all, and they are left wholly to the fostering care of pri- 
vate enterprise and private liberality. We concede, for instance, 
that religion is essential, and that without it we should degenerate 
to barbarism and brutality, yet we prohibit the state from burden- 
ing the citizen with its support, and we content ourselves with 
recognizing and protecting its observance on secular grounds. Cer- 
tain professions and occupations in life are also essential, but we 
have no authority to employ the public moneys to induce persons 
to enter them. The necessity may be pressing, and to supply it may 
be in a certain sense to accomplish a " public purpose ;" but it is 
not a purpose for which the power of taxation may be employed. 
The public necessity for an educated and skilful physician in some 
particular locality may be great and pressing, yet if the people 
should be taxed to hire one to locate there, the common voice would 
exclaim that the public moneys were being devoted to a private 
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purpose. The opening of a new street in a city or village may be 
of trifling public importance, as compared with the location within 
it of some new business of manufacture, but while the right to pay 
out the public funds for the one would be unquestionable, the other, 
by common consent, is classified as a private interest, which the 
public can aid as individuals if they see fit, while they are not per- 
mitted to employ the machinery of the government to that end. 
Indeed, the opening of a new street in the outskirts of a city is gen* 
erally very much more a matter of private interest than of public 
concern, so much so that the owner of the land voluntarily throws 
it open to the public without compensation ; yet even in a case 
where the public authorities did not regard the street as of sufficient 
importance to induce their taking the necessary action to secure it, 
it would not be doubted that the moment they should consent to 
accept it as a gift, the street would at once become a public object 
and purpose, upon which the public funds might be expended with 
no more restraints upon the action of the authorities in that par- 
ticular, than if it was the most prominent and essential thorough- 
fare of the city. 

By common consent, also, a large portion of the most urgent 
needs of society are relegated exclusively to the law of demand and 
supply. It is this in its natural operation, and without the inter- 
ference of the government, that gives us the proper proportion of 
tillers of the soil, artisans, manufacturers, merchants and profes- 
sional men, and that determines when and where they shall give to 
society the benefit of their particular services. However great the 
need in the direction of any particular calling, the interference of 
the government is not tolerated, because, though it might be sup- 
plying a public want, it is considered as invading the domain that 
belongs exclusively to private inclination and enterprise. We per- 
ceive, therefore, that the term " public purpose," as employed to 
denote the objects for which taxes may be levied, has no relation to 
the urgency of the public need, or to the extent of the public benefit 
which is to follow. It is, on the other hand, merely a term of clas- 
sification to distinguish the objects for which, according to settled usage, 
the government is to provide, from those which, by the like usage, are 
left to private inclination, interest or liberality. 

It creates a broad and manifest distinction — one in regard to 
which there need be neither doubt nor difficulty — between public 
works and private enterprises; between the public conveniences 
which it is the business of government to provide and those which 
private interest and competition will supply whenever the demand 
is sufficient. When we draw this line of distinction, we perceive 
immediately that the present case falls outside of it. It was at one 
time in this state deemed true policy that the government should 
supply railroad facilities to the travelling and commercial public, 
and while that policy prevailed, the right of taxation for the pur- 
pose was unquestionable. Our policy in that respect has changed ; 
railroads are no longer public works, but private property ; indi- 
viduals, and not the state, own and control them for tneir own profit; 
the public may reap many and large benefits from them, and indeed 
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are expected to do so, but only incidentally, and only as they might 
reap similar benefits from other modes of investing private capital. 
It is no longer recognized as proper or politic that the state should 
supply the means of locomotion by rail to the people, and this spe- 
cies of work is therefore remitted to the care of private enterprise, 
and cannot be aided by the public funds any more than any other 
private undertaking, which in like manner falls outside the line of 
distinction indicated. 

In the course of the argument of this case allusion was made to 
the power of the state to pay bounties. But it is not in the power 
of the state, in my opinion, under the name of a bounty, or under 
any other covering or subterfuge, to furnish the capital to set private 
parties up in any kind of business, or to subsidize their business 
after they have entered upon it. A bounty law, of which this is 
the real nature, is void, whatever may be the pretence on which it 
may be enacted. The right to hold out pecuniary inducements to 
the faithful performance of public duty in dangerous or responsible 
positions, stands upon a different footing altogether ; nor have I 
any occasion to question the right to pay rewards for the destruc- 
tion of wild beasts — a provision of this character being a mere 
police regulation. But the discrimination by the state between 
different classes of occupations, and the favoring of one at the 
expense of the rest, whether that one be farming or banking, mer- 
chandizing or milling, printing or railroading, is not legitimate 
legislation, and is an invasion of that equality of right and privi- 
lege which is a maxim in state government. When the door is 
once opened to it there is no line at which we can stop and say with 
confidence that thus far we may go with safety and propriety, but 
no farther. Every honest employment is honorable ; it is beneficial 
to the public ; it deserves encouragement. The more successful we 
can make it, the more does it generally subserve the public good. 
But it is not the business of the state to make discriminations in 
favor of one class against another, or in favor of one employment 
against another. The state can have no favorites. Its business is 
to protect the interests of all, and to give all the benefit of equal 
laws. It cannot compel an unwilling minority to submit to taxa- 
tion in order that it may keep upon its feet any business that cannot 
stand alone. Moreover, it is not a weak interest only that can give 
plausible reasons for public aid. When the state once enters upon 
the business of sudsidies, we shall not fail to discover that the 
strong and powerful interests are those most likely to control legis- 
lation, and that the weaker will be taxed to enhance the profits of 
the stronger. I shall not question the right of the people, by their 
constitution, to open the door to such discrimination, but in this 
state they have not adopted that policy, and they have not autho- 
rized any department of the government to adopt it for them. 

It scarcely seems necessary to say that what the state, as a politi- 
cal community, cannot do, it cannot require the inferior munici- 
palities to do. When the case is found to stand entirely outside 
the domain of taxation, state burdens and township burdens are 
alike precluded; no township vote and no township majority, how- 
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ever large, can affect the principle ; any single individual has a 
right to insist that the public do not own or control his property for 
the purpose of donations. 

It may be proper to mention the maxim which is pressed upon 
our consideration, that the legislature must pass upon the proper 
objects as well as the proper extent of taxation, not only in the 
case of the state at large, but in the case also of the several munici- 
pal corporations. Those corporations certainly have no inherent 
power of taxation, but take only so much as the state shall see fit to 
allow, and under such restrictions as the legislature may think pro- 
per to impose. I shall concede also that they are not left to their 
option to exercise the power or to decline to exercise it ; for as 
regards alike the general purposes of the state and those of a more 
local concern they are to tax as they are bidden and may be com- 
pelled to obey the legislative will. The power of coercion and con- 
trol is nevertheless to be exercised in view of and in subordination 
to those maxims of local self-government which pervade our whole 
system, and which preclude arbitrary and unaccustomed impositions, 
however desirable, in the opinion of the legislature, the object to be 
attained may appear to be. 

If the township of Salem can be required to tax itself in aid of 
the Detroit and Howell Railroad Company, it must be either, first, 
on the ground of incidental local benefit in the enhancement of 
values, or, second, in consideration of the facilities which the road is 
to afford to the township for travel and business. The first ground 
is Wholly inadmissible. The incidental benefit which any enter- 
prise may bring to the public has never been recognized as sufficient 
of itself to bring the object within the sphere of taxation. In the 
case of streets and similar public improvements, the benefits received 
by individuals have sometimes been accepted as a proper basis on 
which to apportion the burden ; but in all such cases the power to 
tax is unquestionable, irrespective of the benefits. The question on 
such cases has not been of the right to tax, but of the proper basis 
of apportionment where the right was conceded. 

The second ground is more plausible. To state the case in the 
form of a contract, it would stand thus : The township is to give or 
loan to the railroad company five per cent, of its assessed valuation. 
In consideration whereof the railroad company agrees to construct 
and operate their road, and to hold themselves ready at all times 
to give to the people of the township the facilities of travel and 
trade upon it, provided they will pay for such facilities the same 
rates which are to be charged to all other persons. In other 
words, the company agree, on being secured the sum mentioned, to 
take upon themselves the business of common carriers within the 
limits of the township. 

If this consideration is sufficient in the case of common carriers, 
it must be sufficient also in the case of any other employment. 
There is nothing in the business of carrying goods and passengers 
which gives the person who conducts it a claim upon the public 
different in its nature from that of the manufacturer or the mer- 
chant. Neither is it of the least importance in a legal point of view 
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that the carrier is usually a corporation, while the other kinds of 
business named are more commonly carried on by single individuals 
or partnerships. These are accidental circumstances, which may 
or may not exist in any particular case. But if the legislature 
should pass an act providing that the township of Salem should 
give or loan a certain percentage of its taxable property to any 
merchant who will undertake to erect a store within the township, and 
to hold himself ready at all times to sell goods therein to the people 
of the township on terms as favorable as those he would exact from 
others, he would be a bold man who should undertake to defend 
such legislation on constitutional principles. Yet the case would 
possess all the elements of public interest which are to be found in 
the case before us ; the public convenience would be subserved, and 
there would be a like tendency to increase local values. The differ- 
ence in the cases would be in degree, and not in kind ; and it would 
be easy to suggest enterprises as to which the comparison, even in 
degree, would not be to the advantage of the railroad. And when 
we have once determined that a municipal government can tax its 
citizens to make a donation to a railroad company, because of the 
identical benefits expected from its operations, we do not go a single 
step farther when we hold that it may use the public funds to erect 
a cotton or woollen factory, or a building suited to the manufacture 
of tobacco, and present it, on grounds of public benefit, to any per- 
son who will occupy it. 

Such a case would not, by any means, be an extreme application 
of the principles contended for in the present proceeding. News- 
papers are as much a public necessity as railroads. The City of 
Detroit contains several corporations which are carrying on the 
business of publishing such papers. Why should not the corpora- 
tors, instead of furnishing from their own means the capital neces- 
sary to start themselves in business, have applied to the legislature 
for an act authorizing the city to tax itself for that purpose ? It is 
as difficult to make a success of a great newspaper as of a great 
railroad ; the projectors do not more often make the business pro- 
fitable to themselves ; there are consequently all the same arguments 
to be advanced in favor of gratuities in their aid which are advanced 
here. We can go back to stage coaches as easily as we can dispense 
with the daily paper, which gives us the current news. It may be 
that, if this class of public benefactors were to be pensioned at the 
public expense, it would prove difficult for the legislature to deal 
with the subject with entire impartiality; the political majority 
might regard those papers only as useful and deserving of encour- 
agement which inculcated their own political views ; but this would 
hardly be a question of law ; and if they saw fit to allow those town- 
ships and cities, which were disposed to do so, to vote aid to the 
party organs, the unwilling minority who did not believe in the 
benefits to be derived from such organs, would be silenced by the 
decision we should render in favor of the present aid. The legisla- 
ture would have determined that the purpose was " public ;" the 
need, in order to put an establishment upon a successful footing, 
would generally be very apparent and pressing ; the benefits ex- 
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pected would be great, especially to the majority party, and we are 
not permitted to doubt that the local public, in very many cases, 
would sanction such legislation by voting the required aid. News- 
papers are frequently started or aided by voluntary subscriptions, 
when a concerted effort on the part of the subscribers would be very 
likely to induce the local majority to shoulder the voluntary burden 
upon the public. The farmer, the merchant, the manufacturer, or 
the mechanic of the minority, who had been obliged when starting 
his own business to furnish his own capital, might think it unjust 
that he was now obliged to render compulsory aid in supplying the 
capital for the business of others, but the complaint would be unim- 
portant if the majority could be induced to acquiesce, and with the 
peculiar facilities which the favored interest possesses for the con- 
test of the public sentiment, we cannot doubt that it would be quite 
as successful as the " public good " would require in securing legis- 
lative action and favorable local votes. 

I have stated the case on behalf of the railroad as strongly as is 
possible, for I have assumed that the road is certain to be con- 
structed, and to be operated afterwards, though the act in question 
makes no very effectual provision to that end, and the railroad com- 
pany demand the bonds without expecting to give any security that 
the township will ever receive the expected benefit from its expen- 
diture. The opposition to this proceeding may be based, for aught 
we know, upon a conviction that the enterprise cannot succeed, and 
that the money must consequently be wasted ; but I prefer not to 
consider the case in any other light than that which is most favor- 
able to the relator, and I shall therefore assume that the legislature 
has established all possible safe-guards against loss or disappoint- 
ment, and that those safe-guards would prove effectual. And 
regarding the case in that light, it rests, in my view, upon fallacies 
which are transparent, and upon doctrines which, followed to their 
legitimate results, will leave us wholly at sea as regards the objects 
of taxation, and will justify a resort to that measure for almost any 
private purpose which can be suggested. It is said, however, that 
there is an overwhelming weight of authority in support of this spe- 
cies of legislation. This statement is very often made with great 
emphasis, but without a foundation proportioned to the energy with 
which it is repeated. There is, indeed, a considerable number of 
cases which for diverse and irreconcilable reasons have supported 
local taxation for objects of general interest, but many of these 
cases have not the least relevancy to the point here contested. Such 
cases, for instance, as Thomas v. Leland, 24 Wendell, 65, and Mer- 
rick v. Amherst, 12 Allen, 504, where iocal communities, on the 
ground of special local benefit, have been allowed or compelled to 
tax themselves in aid of the public works or buildings owned by the 
state, are not at all analogous. Where the state itself is to receive the 
benefit of the taxation, in the increase of its public fund, or the 
improvement of its property, there can be no doubt of the public 
character of the purpose. Such of the other judicial decisions as 
are best reasoned, rest plainly upon the doctrine that the state, 
having within itself unlimited authority to aid works of internal 
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improvement, may use its municipal bodies as its agencies for that 
purpose— a doctrine which is precluded by express provision in the 
constitution of this state. If we set aside these two classes of cases 
very little real authority remains to support the doctrine contended 
for. The right to vote municipal aid to railroads has been vigor- 
ously disputed from the beginning, and many eminent jurists have 
always denied it. I regard with the utmost respect the courts which 
have preceded us in considering this question, but we should be 
wilfully blind if we shut our eyes to the fact that there have always 
been circumstances surrounding the consideration of this subject 
which have not been favorable to a complete and unbiassed expres- 
sion of views. It is easy to follow an apparent authority without 
stopping to question its soundness, when the popular desire is in the 
same direction ; and upon this subject there are repeated decisions 
which do not, by any new reasoning, or by any attempt to examine 
the subject on principle, add at all to the authority of those which 
preceded them. When cases follow in line for no better reason 
than because they have a case to follow, the authority is to be found 
in the first decision, and not by counting up the number in the line. 
The leading case upon the subject has been the Pennsylvania case 
of Sharpies* v. Mayor, 21 Penn. St., 147, and read the result, in the 
language of the same court, in a subsequent case. " We know," 
say the court, " the history of these municipal and county bonds ; 
how the legislature, yielding to popular excitement about railroads, 
authorized their issue ; how grand jurors and county commissioners 
and city officers were moulded to the purposes of speculators ; how 
recklessly railroad officers abused the overwrought confidence of the 
public, and what burdens of debt and taxation have resulted to the 
people. A moneyed security was thrown upon the market by the 
paroxysm of the public mind :" Diamond v. Lawrence county, 37 
Penn. St., 353. The learned judges were quite too sanguine when 
they declared that the like could never happen again ; but we are 
not concerned with their prophecy so much as we are with their 
manifest consciousness that those evils have come from a provision 
of the law. The best judgment of the legal profession, so far as I 
have been able to judge, has always been against the lawfulness of 
this species of railroad aid, and there has been a steady and persist- 
ent protest which no popular clamor could silence against the deci- 
sions which supported it. This protest has of late been growing 
stronger instead of fainter, and if the recent decisions alone are 
regarded, the authority is clearly with the protest. But whether 
this is so or not is not of controlling authority here. We are 
embarrassed by no decisions in this state, and are at liberty, there- 
fore, to consider this question on principle ; and when the legal 
principle which should govern a case stands out in bold relief, it is 
manifestly more in accord with a proper discharge of judicial duty 
that we should reach to it with directness, than that we should shut 
our eyes to the principle and blindly follow where others have 
blindly led. 

I have not deemed it important to consider any of the minor 
objections to this act, preferring, as I do, to deal with the main and 
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fundamental infirmity. The case before us is that of a private cor- 
poration demanding a gratuity which has been voted to it in town- 
ship meeting upon the assumption that its business operations and 
facilities will incidentally benefit the township. I do not find that 
the meeting possessed any inherent authority to pass such a vote, 
or that any such authority could have been conferred upon it. The 
legislature conld not confer upon the majority there convened a 
jurisdiction to measure for the minority the demands upon their 
gratitude or liberality. Individuals, as such, must make their own 
donations, and decide for themselves how far any proposed enter- 
prise of other individuals can properly and justly, in view of the 
benefits they may receive therefrom, demand their aid and assist- 
ance. 

As, therefore, it appears that the first and most fundamental 
maxim of taxation is violated by the act in question, it becomes super- 
fluous to consider whether the act would also violate the maxim of 
apportionment, or be obnoxious in its application, because the bur- 
den, even if public, could not also be regarded as local and peculiar 
to this township. Equally superfluous is it to consider in detail the 
several express provisions of the state constitution which the respon- 
dents suppose to be violated. If the authority exercised is not within 
the taxing power of the state, it is quite needless to discuss 
whether, if it were within it, there are not restrictions which pro- 
hibit its exercise. 

The mandamus applied for should, in my opinion, be denied. 

Campbell, C. J., and Chkistiancy, J., delivered concurring 
opinions. 

Graves, J., dissented. 



In the March number of the Regis- 
ter, for the present year (ante 156), 
we published the opinion of the Su- 
preme Court of Wisconsin, delivered 
by Chief Justice Dixon, relating to 
the same important subject discussed 
and determined in the foregoing opin- 
ion. 

That opinion was accompanied with 
a brief reference to some of the more 
recent decisions upon laws similar to 
that which was under consideration 
by the Wisconsin court. 

The judgment of the Michigan 
court has been anxiously awaited, 
not only by the profession in that 
state, but elsewhere ; and we cannot 
refrain from making the observation 
that there is one thing which will 



please the profession and all good citi- 
zens, even more than the conspicuous 
ability and learning displayed by the 
judges, and that is the fact that they 
have had the independence and cour- 
age to make an unpopular decision. 
We would honor them for it though 
they were mistaken in their judgment. 
Doubly would we honor them, believ- 
ing their judgment to be sound. The 
recent work of Judge Cooley on Con- 
stitutional Law, shows with what ex- 
tensive research and great care he has 
studied the general subject discussed 
in his admirable opinion. This cir- 
cumstance so familiar to the bench 
and bar of the country, will increase 
the influence, if it does not add to the 
weight of the decision of the court. 
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It will be seen that the opinion of 
Judge Cooley (which the other judges, 
except one, concurred in), rests upon 
this ground, viz.: the statute in ques- 
tion professes to be an exercise by the 
legislature of the taxing power ; no tax 
can, it is argued, be imposed for a mere 
private purpose, or to aid mere pri- 
vate enterprises ; the act in question 
violated this principle.and consequent- 
ly was not authorized by the general 
power of the legislature to provide for 
the levy of taxes. 

It is believed that all the cases agree 
that a public use or purpose is essen- 
tial to the idea of a tax Some of these 
will be briefly referred to. " I con- 
cede," says Black, C. J., in Sharpless 
v. Mayor of Philadelphia, 21 Pa. St., 
167, " that a law authorizing taxation 
for any other than public purposes is 
void." Again he says: "A tax for a 
private purpose is unconstitutional, 
though it pass through the hands of 
pubiic officers." So Lowe, J., in the 
Wapello County Case, 13 Iowa, 405, 
remarks that a tax for a private pur- 
pose is "a solecism in language." The 
following definitions and opinions as- 
sert the same principle or idea. 

"A tax is a portion of the property 
of individuals which is taken from 
them by the Government, and dis- 
posed of by it:" 21 Ency.Britt. 37. 

" Tax. — A rate or sum of money as- 
sessed on the person or property of a 
citizen, by government for the use of 
the nation or state:" Webst. Diet. 

"Taxes are contributions paid by 
the inhabitants of a country for the 
use of the government:" New Am. 
Ency., vol. 15, p. 807. 

"A tax is generally understood to 
mean the imposition of a duty or im- 
post for the support of government." 
Pray v. North Lib., 31 Pa. St., 69. 

Taxes are burdens or charges im- 



posed by the legislature upon persons 
or property to raise money for public 
purposes. Cooley on Constitutional 
Limitations, 479. 

Again Judge Cooley remarks, Id. 
487, "taxation having for its only le- 
gitimate object the raising of money 
for public purposes and the proper 
needs of government, the exaction of 
money from the citizen for other pur- 
poses, is not a proper exercise of the 
power and must therefore be unau- 
thorized." 

"A tax was anciently defined to 
be a certain aid, subsidy or supply 
granted by the Commons of Great 
Britain and constituting the King's 
revenue ; 4 Inst. 216-233 ; as the name 
imports, from its derivation, it means 
tribute, and belonged to the King's 
treasury. And I think the common 
mind has everywhere taken in the 
understanding that taxes are a public 
imposition, levied by authority of the 
government, for the purpose of carry- 
ing on the government in all its ma- 
chinery and operations ; that they are 
imposed for a public purpose." Coul- 
ter J. in North Lib. v. St. John's 
Church, 13 Pa., 104, 107. 

" Taxation is the mode of raising 
money for p.ublic purposes or uses." 
Matter of 'Mayor of N. Y., 11 John. 
77, and authorities cited. 

" A tax is an impost levied by au- 
thority of government, upon its citi. 
zen3 or subjects, for the support of the 
state. It is not founded upon con" 
tract or agreement. It operates in 
invitum." Per Chief Justice Gbeek ; 
Camden v. Allen, 2 Dutch., 398. 

It being settled that taxation for 
mere private purposes is invalid, is in 
fact not taxation at all, but an illegal 
exaction under that name, the fore- 
going is another decision in favor of 
the principle that the mere incidental 
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advantage accruing to the public from 
the construction of a railway by a 
private person or a private corpora- 
tion, is not such a public purpose as 
will authorize the legislature to levy 
a tax to aid in its construction. 

The recent decisions seem all to he 
in this direction, and it can scarcely 
be doubted that the general and pro- 
fessional judgment will sooner or later 
assent to such sound and wholesome 
doctrine. Private property must be 
respected, and kept inviolate. The 
transcendent power to tax must be 
kept within its legitimate bounds, or 
else in these days of powerful combi- 
nations and monopolies, all security 
for private property is undermined. 
No man wishes to hold his property 
at the will of a majority of the legis- 
lature, or the people of his ward, city, 
township or county. 

A statute of a similar character to 
the Michigan law recently passed the 
legislature of California, and upon the 
strength of the reasoning of the Iowa 
Supreme Court, in Hansen v. Vernon, 
27 Iowa B., and of the Wisconsin Su- 
preme Court in the case above referred 
to (ante 156,) it was vetoed by the 
governor. 

After the decision of the Iowa Court 
against the validity of the Act of 
March 22, 1868, the recent legislature, 
speculating upon the effect of certain 
changes in the constitution of the Su- 
preme Bench of the state, re-enacted 
in substance the same law which the 
court, had, with only one dissenting 
voice, pronounced unconstitutional. 

It is not believed by the profession 
that the decision in Hansen v. Vernon, 
which accords with the oft-reiterated 
and well known doctrine of that court 
on the subject of municipal aid to 
railways, will be overthrown, and the 
state plunged into all the evils and 
odium arising from shifting and un- 
certain decisions. 



The subject of taxing localities to 
aid in building railroads therein, at- 
tracted great attention from the recent 
Illinois Constitutional Convention. 

After much debate the following 
proposition to prohibit municipal aid 
to private railway corporations was 
submitted to a separate vote of the 
people : 

" No county, city, town, township, 
or other municipality, shall ever be- 
come subscriber to the capital stock of 
any railroad or private corporation, 
or make donation to, or loan its credit 
in aid of such corporation : Provided, 
however, that the adoption of this ar- 
ticle shall not be construed as affecting 
the right of any such municipality to 
make such subscriptions where the 
same have been authorized, under ex- 
isting laws, by a vote of the people of 
such municipalities prior to such adop- 
tion." 

This clause was adopted by the peo- 
ple at the election held on July 2, by a 
large majority. Henceforth in Illi- 
nois by an organic provision, wise in 
conception, and which will prove salu- 
tory in operation, municipalities will 
be confined to their proper and legiti- 
mate objects, and aids and donations by 
public bodies, at the public expense, 
to private corporations, will cease. 
Henceforth, in that great state the 
rights of the citizens and of private 
property will be respected, and there 
will be no more illegal exactions from 
the people under the guise of taxation, 
and under the professed exercise of 
the taxing power, at the dictation and 
for the benefit of private corporations. 
Nothing but the bitter fruits of the 
opposite policy brought about the 
adoption into the new constitution of 
the state, the prohibition above men- 
tioned, 

J. F. D. 
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It will not give much increased 
weight to the foregoing opinion for us 
to add our testimony in its behalf. In 
an early edition of our work on the law 
of railways, we stated our inability 
to comprehend the basis upon which 
the numerous decisions in favor of 
the legality of such subscriptions are 
made to rest. And we cannot fairly 
say that our opinions in regard to the 
question have suffered any material 
change in the intervening period. 
Some persons may be simple enough 
to believe, and more will perhaps 
affect to believe, that the decision of 
the Supreme Court of Michigan 
against the validity of these subscrip- 
tions, will be likely to affect the pros- 
perity of the state unfavorably. That 
consideration is not one entitled to 
any weight whatever in a judicial 
point of view. The courts cannot 
justify taking one man's property for 
the use of another, merely because it 
might prove useful in a general point 
of view. But public criticism is likely 
to seize hold of any such argument, 
where it can be made available. And 
we notice already that the public 
press, in one instance, in a kind of 
paroxysm of affected virtue and holy 
indignation, begin to call upon the 
governor to assemble the legislature 
for the purpose of abolishing the court. 
The people, or the legislature, or the 
governor of that state, will not be 
likely either to ask or to follow any 
advice of ours, and we do not purpose 
to be at any expense in that direction. 
But we cannot but remember that the 
State of Michigan has in former years 
maintained a very high character for 
the purity and ability of its judicial 
administration, and if those who have 
an interest in, or who feel a pride 
upon that subject, as who does not, 
will be at the pains to inquire what 



gives that unimportant commercial 
state its highest glory both at home 
and abroad, they will probably learn 
that it depends far more upon the 
character of their judiciary than upon 
the extent of their railways, and if 
they are looking forward to long years 
of the continuance of their present, 
high distinction, we might almost say 
renown, they will probably take the 
second sober thought before they pre- 
sume to lay any very destructive hand 
upon their present judiciary. The 
truth is, that threats of this kind are 
becoming quite too common for the 
credit of the country. A court may 
err, must err, sometimes, as the Su- 
preme Court of the United States pro- 
bably did in regard to the validity of 
the Act of Congress creating legal ten- 
ders, as applicable to existing obliga- 
tions. But who does not rejoice that 
the supreme judicial tribunal of the 
nation possessed dignity and self-re- 
spect sufficient not to allow its solemn 
decisions to be disturbed by any re- 
modeling of the court or addition to 
its members. And it was exceedingly 
creditable to the new members so 
gracefully to acquiesce in that result, 
as well as to the other members of the 
court who had dissented from the de- 
cision. 

The truth is, if we would have free 
government, anything but a bear 
garden for constant conflicts, we 
must learn to acquiesce in the deci- 
sions of the courts of last resort, and 
to feel that it is right and best that it 
should be as it is. There is no just 
certainty of absolute truth in anything 
depending upon mere argument and 
reason. There will always be more 
or less conflict of opinion upon all such 
questions, and interest will be likely, 
in the end, to carry the day, as it 
seems to vis that it has in most of tlie 
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states upon the subject discussed in 
the foregoing opinions. There has 
been a certain amount of infatuation 
upon the subject of railways from the 
very first adoption of them for travel 
and transportation. The change thus 
wrought has been so wonderful that 
men could not stop to reflect whether 
the thing would be useful when car- 
ried into every little bye-town in the 
country or not. We do not like to 
think that we live in a bye-place, out 
of sight of great commercial empori- 
ums. And we naturally rush head- 
long into anything which promises to 
level down all the accidental advan- 
tages of large commercial cities. And 
under this spirit of infatuation thou- 
sands of the most absurd railway en- 
terprises have been set on foot. All 
this is well enough, and no one need 
complain so long as they are fostered 
and maintained by those who believe 
in their utility. That may be the only 
mode of curing the delusion. But that 
affords no reason why those who do 
not believe in their utility or practi- 
cability, should be compelled to con- 
tribute to their support through the 
convenient shield of taxation. 

The very fact that a railway project 
requires the aid of compulsory sup- 
port by means of taxation, shows 
clearly enough that it cannot be self- 
supporting ; and, as a general thing, 
railways which cannot be made self- 
supporting had better not be built. 
The railway enterprise, as it is some- 
times called, is but just in its infancy 
at the present time. The best in- 
formed and the most experienced have 
yet much to learn in regard to it, and 
the mass of the people know just no- 
thing on the subject, or nothing as 
they ought to know. There is little 
question that railways, when properly 
constructed and under proper man- 
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agement, must revolutionize the entire 
business of the world. But the rail- 
ways in this country are at present, 
we must think, rather exceptionally 
mismanaged, if we may be allowed to 
use a term which, in this connection, 
possesses peculiar force and signifi- 
cance. These short lines of railways, 
of twenty, or fifty, or a hundred miles, 
in almost all the states, kept under 
separate management in order, it 
would seem, to make more places for 
the idle, the dissolute or the incompe- 
tent, must be combined into through 
lines of long travel and traffic where 
that can be done; and those which 
cannot be brought into long through 
lines must be brought under the man- 
agement and control of such through 
lines as feeders, by means of the local 
or way business ; and the whole, thus 
combined into one interest, must, in 
order either to serve the public inter- 
est or become remunerative.be brought 
under one management also. This is 
the only flexible mode in which rail- 
way traffic can be made safe or pro- 
ductive, and to our apprehension the 
only mode by which it can be main- 
tained in responsible and honest 
hands. 

And to effect all this there must be 
wrought some mighty and magnificent 
reform or revolution, and this must 
be done by governmental control, 
through the courts, in carrying into 
effect legislative restrictions and regu- 
lations. How this is to be effected is 
one of the greatest problems of the 
day or the era, and one that will 
crowd the present race of time-serving 
political speculators from their places, 
and sooner or later bring in a class of 
men capable of comprehending and 
dealing with these great interests and 
dealing with them as they deserve. 

When that great day shall finally 
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dawn, either through the entire ruin 
and overthrow of the present limited 
management of railways, or by grad- 
ual consolidation of every interest, it 
will be impossible to conjecture, with 
any certainty, how the mighty ma- 
chinery will finally be controlled. It 
has always seemed to us that it must 
eventually fall under the control of 
the national government. Railways 
are essentially a national interest. 
The two most important interests sub- 
served by them, the post-office and 
military movements, are exclusively 
national, and travel and transporta- 
tion from one end of the continent to 
the other cannot be regarded as in 
any just sense a state interest, or a 
matter which could properly be left 
under the supervision of state legisla- 
tion or state courts. 

But however that may be, one thing 
ia certain, that these fragmentary lines 
of railway, which are now being very 
extensively fostered and maintained 
by means of municipal taxation, must 
all be ultimately abandoned. They 
will prove, in the end, mere burdens 
and incumbrances. One might as well 
expect to build great commercial cities 
at a distance from the ocean and the 
great navigable lakes and rivers, as 
to build up mere boroughs and vil- 
lages into business centres by means 
of railways. Unless there is some 
natural export to feed them they will 
die, and if there is, there will be no 
need of legislation either to build or 
maintain them. The project is there- 
fore an unsound one, and one where 
the public interest is materially sub- 
served by having the supplies cut off 
in any lawful manner. Not many 
years hence, every one will feel that 
the State of Michigan has escaped 
a great calamity by having this reck- 



less mode of taxation declared void 
thus early in its developement. 

We have said nothing in regard to 
the character of the decision. We do 
not suppose we could add anything to 
what we have always said upon the 
subject, and what has so often been 
much better said by the many eminent 
jurists in the country, who have con- 
stantly maintained the doctrine of the 
opinion in the present case. It seems 
to us the court have presented it in a 
very plain and dignified and most un- 
exceptionable form, and one not easy 
to reply to by any fair argument. 

The great fallacy or delusion in all 
the opposite decisions seems to have 
arisen from treating railways as pub- 
lic interests, because the right of emi- 
nent domain attaches to them. But 
that attaches, by act of the legisla- 
ture, to all intercommunication, both 
by land and by water. Turnpikes 
and ferries have this right with their 
grants, and so long as they are owned 
by the state or nation they may be 
maintained by public taxation. The 
same is true of all navigation ; it car- 
ries with it the right of eminent do- 
main. But no man thinks of main- 
taining turnpikes and ferries and lines 
of steamboats by means of public tax- 
ation. No doubt, government might 
do that if they deemed it expedient, 
but it must own them to do so. And 
if it grants to private persons the ex- 
clusive right to own and operate these 
public works, and to take the profits 
arising from tolls conceded with the 
grant, it certainly seems unreasonable 
to allow the towns and cities, by ma- 
jority votes, to tax property or to cre- 
ate mortgages upon it for the purpose 
of fostering these purely private en- 
terprises. It certainly is nothing less 
than compelling one to subscribe to 
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the stock of these private companies 
according to the amount of his pro- 
perty, whether he will or no. For a 
ferry, or a turnpike, or a railway, may 
be granted to one private person as 
well as to a corporation, with the 
privilege of selling shares, and the 
work is none the less a public work, 
because in the hands of one man, than 
if owned by a thousand in the form of 
a corporation. Some private persons 
now own long lines of railway in our 
country. If originally granted to one 
private person, with the privilege of 
selling shares, what is taxation for the 
purpose of buying those shares, but 
transferring so much of the property 
of the tax-payers to this private per- 
son in payment for a portion of his 
enterprise ? 



If men were not accustomed to look 
upon the subject with a kind of infat- 
uation, it has always seemed to us 
that no free-minded man could say 
that there was the slightest distinction 
in principle between this species of 
taxation and that which should be 
applied to enable or to compensate a 
private person or corporation for run- 
ning a stage coach or an express wag- 
on through the limits of the munici- 
pality. But there is such a fixed de- 
lusion in the public mind upon this 
and many other subjects connected 
with taxation, that we scarcely dare 
look for any speedy change. The 
court did well to take their stand here 
upon the high ground of truth, for 
that must, in the end, prevail. 

I. F. R. 
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supreme court of the united states. 1 

supreme court of georgia. 2 

supreme court of new hampshire.' 

supreme court of new york. 4 

Admiralty. 
Collision. — A large steamer, without tows or other incumbrance, 
approaching near to smaller ones with tows, under circumstances 
where collision is liable to occur, is bound to move with caution. 
She is mistress of her course and motions, and stands in a position 
of advantage over the others. These have not full power over them- 
selves. Seventeen miles an hour, in such a situation, is too great a 
rate of speed for the larger and freer vessel to be moving at among 
vessels having tows : The Syracuse, 9 "Wall. 

Collision. — Where two vessels moving under steam are crossing 
so as to involve a risk of collision, if the ship which has the other 
on her starboard does keep out of the way of the other, as a ship in 
that position is directed to do by the Rules of Navigation, adopted 

1 From J. W. Wallace, Esq., Reporter, to appear in vol. 9 of his Reports. 

2 Prepared by J. H. Thomas, Esq., to appear in 39 or 40 Ga. Rep. 

3 From the Judges of the Court, to appear in 48 or 49 N. H. Rep. 

* From Hon. 0. L. Barbour, Reporter, to appear in vol. 56 of his Rep. 



